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DETAILED ACTION 

Claims 1-12 are pending and examined in the application. 

Information Disclosure Statement 

The information disclosure statement filed 3/25/2005 fails to comply with 37 CFR 
1 .98(a)(2), which requires a legible copy of each cited foreign patent document; each 
non-patent literature publication or that portion which caused it to be listed; and all other 
information or that portion which caused it to be listed. It has been placed in the 
application file, but the information referred to therein has not been considered. 
Search was done to find the references listed in the search report and available foreign 
references have been included in Form 892 in the present office action and copies of 
foreign references found are attached herewith. 

Specification 

The disclosure is objected to because of the term "contract" in line 30, page 2. It 
appears to be a typographical error for "contrast". Clarification and/or Correction is 
required. See MPEP § 608.01(b). 

Claim Objections 

Claims 1-12 are objected to for the use of "characterized in that" and is suggested to 
rephrase it to "wherein". 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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Note: Gelatin substitute as defined by the specification does not have gelling properties 
like gelatin, however, has stabilization properties like gelatin and can be added to 
culinary preparations which are heated above 60°C. (Original disclosure, page 2, line 
29-page3, line 10). 

1 ) Claims 1 -2 and 1 1 are rejected under 35 U.S.C. 1 02(b) as being anticipated by 
Baugher et al. (US 4098913), hereinafter Baugher. 

Regarding claim 1 , Baugher teaches a composition of gelled vegetable fat where gelatin 
is not used (Abstract, and Column 2, lines 25-30). 

Regarding claim 2, Bougher teaches of fat component where vegetable fat included, are 
rapeseed and palm oils (Column 3, lines 24-30), which are comprised of at least 75% 
palmitic, stearic and oleic acids and comprises a maximum of 1% of lauric acid, as 
instantly claimed. 

Regarding claims 1 1 , Baugher teaches of culinary preparations (Column 2, lines 40-45) 
by utilizing the product (Also see Column 5, lines 25-Column 6, line 23). 

2) Claims 1, 4 and 11-12 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Willi et al. (US 4363824), hereinafter Willi. 

Regarding claims 1 and 4 Willi teaches a method for making a food base that is 
instantaneously dispersible in water from an amylaceous material and fat (palm fat) 
(Column 1, lines 50-55, Column 2, lines 8-15 and column 3, lines 20-30). Said food 
base (a roux) is used to bind dry soups and sauces in the same way as gelatin (Column 
4, lines 32-36). This food base is a finished or semi-finished product that can be 
incorporated in mixtures for soups or sauces to bind said soups and sauces during the 
preparation thereof via the addition of boiling water to the dry mixtures (without forming 
lumps). Will also teaches of stabilizers , i.e., emulsifiers and oxidation inhibitors, i.e., 
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antioxidants as recited in claim 4 (claims 1 and 2, examples 1-4, Columns 1-3, -30, 
page 7, lines 3-29). 

Regarding claims 11-12, Willi teaches of culinary or confectionery preparations (Column 
5, lines 14-15) by utilizing the product (Also see Column 4, lines 12-23 and 33-36). 
Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 USPQ 459 

(1966), that are applied for establishing a background for determining obviousness 

under 35 U.S.C. 103(a) are summarized as follows: 

Determining the scope and contents of the prior art. 

Ascertaining the differences between the prior art and the claims at issue. 
Resolving the level of ordinary skill in the pertinent art. 

Considering objective evidence present in the application indicating obviousness or nonobviousness. 

(A) Claims 1-5, 7, 9-12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Itagaki et al (EP 0564787 A2), hereinafter Itagaki. 

Note: Gelatin substitute as defined by the specification does not have gelling properties 
like gelatin, however, has stabilization properties like gelatin and can be added to 
culinary preparations which are heated above 60°C. (Original disclosure, page 2, line 
29-page3, line 10). 

Regarding claims 1,11 and 12 Itagaki teaches of confectionery fat (vegetable fat) that 
can be utilized for fillings in cakes and biscuits, breads as it retains its shape and has 
desirable melting and whipping properties and sharp melting in mouth (Abstract, Page 
2, line 40-Page3, line 15). Thus the product has stabilization property, whipping property 
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and melting property, the fat containing product of Itagaki of a gelatin substitution 
product as disclosed. (Also see pages 2-3) 

Regarding claim 2, Itagaki teaches of vegetable fats, such as cocoa butte, palm oil and 
rapeseed oil (Page 3, lines 13-15, 32-35 and 44-47) that are comprised of at least 75% 
palmitic, stearic and oleic acids and comprises a maximum of 1% of lauric acid, as 
instantly claimed. 

Regarding claim 3, Itagaki teaches a fat composition wherein 20-80% cocoa butter 
(Abstract and page 3, lines 44-47), thus the fat as taught by Itagaki contains essentially 
cocoa butter. 

Regarding claim 4, Itagaki teaches a cocoa butter containing product comprising 
additives such as antioxidants (fruit juices and cocoa butter), lecithins and/or other 
emulsifiers (Page 4, lines 15-30). 

Regarding claim 5, Itagaki teaches where the cocoa butter is deodorized (Page 3, lines 
10-31). Itagaki teaches completely deodorized cocoa butter which includes 90-95% 
deodorized cocoa butter, as recited. 

Regarding claim 7, Itagaki teaches a product where the combination of fats has the 
melting point below 45°C, and cocoa butter has a melting point around 34°C, thus one 
of ordinary skill in the art at the time of the invention would expect that the confectionery 
fat composition as taught by Itagaki will melt at a temperature range of 30 to 40°C prior 
to being incorporated into the culinary preparation (Page 4, lines 30-40 and 50-57, Page 
5, lines 1-10). 

Regarding claim 9, Itagaki is silent as to the quantity of fat based confectionery 
composition that needs to be in a quantity equal to two to four times the quantity by 
weight of gelatin usually used in the culinary preparation, however, the reference 
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teaches of cocoa butter and vegetable fat based composition as recited in claim 1 . Thus 
the product taught by Itagaki would be expected to have stabilizing properties that are 
similar to the stabilizing properties of the product as recited. Thus it would have been 
obvious to one of ordinary skill in the art at the time of the invention that the 
confectionery fat composition as taught by Itagaki would be required in an amount 
similar to the instantly claimed gelatin substitute, absent any clear and convincing 
arguments and or evidence to the contrary. 

Applicant is reminded that where the claimed and prior art products are identical or 
substantially identical in structure or composition, or are produced by identical or 
substantially identical processes, a prima facie case of either anticipation or 
obviousness has been established. In re Best, 562 F.2d 1252, 1255, 195 USPQ 430, 
433 (CCPA 1977). "When the PTO shows a sound basis for believing that the products 
of the applicant and the prior art are the same, the applicant has the burden of showing 
that they are not." In re Spada, 911F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 
1990). 

Regarding claim 10, Itagaki teaches a method of making confectionery fat composition 
and teaches of making filling for cookies. Itagaki is silent as to the amount of moisture in 
the filled cookie sandwiches. Gautchier, however, provides evidence to the moisture 
content cookie sandwich fillings and discloses a moisture content of 1-3% (Column 3, 
lines 65-76), which falls in applicant's recited range. Thus, based on the evidence of 
Gautchier, it is noted that Itagaki teaches of a confectionery fat composition that is 
incorporated in a culinary preparation that has a humidity of less than 70%, as recited 
by the applicant. 

(B) Claims 6 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Itagaki (EP 0564787 A2), in view of DUFFETT (WO 98/13133) 

Itagaki has been applied in an obviousness rejection to claims 1-5, 7, 9-12 above. 
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Regarding claims 6 and 8, Itagaki teaches of confectionery fat composition comprising 
cocoa butter. However Itagaki is silent as to the composition being a powder or dry 
form. Spray dried powders; including spray dried fat compositions were known at the 
time of the invention. Duffett teaches of granulated products, including cocoa butter and 
fats (Page 1 to page 3, line 5 and Page 13, lines 10-20), in order to make the 
compositions more convenient to store. Thus, fats including cocoa butter were known in 
dry agglomerated form at the time of the invention. Therefore, it would have been a 
matter of routine determination for one of ordinary skill in the art at the time of the 
invention to modify Itagaki and spray dry the confectionery fat composition based on the 
teachings of Duffett, in order to make a confectionery fat composition that can be stored 
for longer periods of time. Further regarding claim 8, Itagaki teaches of addition of 
melted fat composition in the confection or culinary product. Itagaki is silent about 
adding the confectionery fat to the rest of the culinary preparation and heating the latter 
to more than 60°C, as instantly claimed. Duffett teaches of that the spray dried 
compositions can be added or mixed with other ingredients at a given temperature, 
where the unprocessed substance at corresponding temperature is solid (Page 3, lines 
20-35). Thus, spray dried confectionery fat composition of modified Itagaki can be 
incorporated directly into the preparation when the latter is heated to a temperature 
greater than 60°C, i.e., cooking/baking temperatures. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JYOTI CHAWLA whose telephone number is (571)272- 
8212. The examiner can normally be reached on 9:00 am to 5:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/KEITH D. HENDRICKS/ 

Supervisory Patent Examiner, Art Unit 1794 



Jyoti Chawla 
Examiner 
Art Unit 1794 



